------ OFFICIAL GAZETTE
Judgment No. (2) of 2021

Delivered in the name of His Majesty, Abdullah 11, king of the Hashemite
Kingdom of Jordan

By the Constitutional Court presided over by the president Mr. Hesham Tal, with
participation of the bench members Mohammad Al-Thweib, Mohammad Ali Al-
Alawneh, Mohammad Mbaidin, Qassim Al-Momani, Fayez Hamarneh, Dr. Akram
Masaadeh, Mohammad Mahadin and Taghreed Hekmat.

On the constitutional challenge to Article 9 of the Regulations on Income Tax
Exemption for Profits of Goods and Service Exports No. 106 of 2016 issued under
Acrticle 4 of the Income Tax Law No. 34 of 2014, published in the Official Gazette
No. (5415), dated 16.8.2016 brought by Jo-river Pharmaceutical Industries
Company, represented by Mohammad Mahmoud Yusuf Masruji and Rami Ghaleb
Hasan Sabarini, through the attorney Raed Mohammad Abu Agha.

Having reviewed the documents, the merits of challenge show that the challenging
party is a limited liability company and registered on the companies register under
number (5843) and in the Income Taxpayer Net under number (459522). The said
company applied for the self-assessment of 2015, where the net income tax was
estimated at (47718, 500) JOD. It did not accept the said assessment and objected to
it on 15.9.2019, but such objection was rejected by Objection Committee.

Since it did not accept decision of the Objection Committee, the challenging party
filed the case No. (2019/996) with Tax Lower Court for revocation of the Objection
Committee decision pursuant to Article 33/g/2 of the Income Tax Law No. 34 of
2014, as amended. The court decided on 26.10.2020 to revoke the audit decision
approved by the Rejection Committee, to admit the tax return submitted by the
plaintiff as it is, and to confirm the tax of 2015 by (6462) JOD.

The Income Tax Public Prosecutor did not accept the said decision, and he appealed
it to the Court of Tax Appeals. On 13.1.2021, the said court decided (decision No.
2020/821) to admit the appeal, revoke the appealed decision, dismiss the plaintiff’s
case, and confirm the Objection Committee decision.
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The plaintiff did not accept the appellate decision, and it brought an appeal for
cassation against it. Further, the plaintiff brought a constitutional challenge to Article
9 of the Regulations on Income Tax Exemption for Profits of Goods and Service
Exports No. 106 of 2016 before the court of cassation.

The court of cassation found that the requirements for referral of challenge to the
constitutional court are met for seriousness of the challenge and existence of interest
and that the grounds for challenge justify referral of the constitutional challenge to
Avrticle (9) the Regulations No. (2016/106). The court of cassation decided to admit
the challenge and to refer it to the constitutional court for determination.
Additionally, the challenging party filed a constitutional challenge to the challenged
article with this court.

Pursuant to the provisions of clauses 1 and 2 of paragraph (b) of Article 12 of the
Constitutional Court Law, a copy of the referral decision issued by the court of
cassation was sent to:

1. Prime Minister,

2. Speaker of Senate, and

3. Speaker of House of Representatives.

Via letters Nos. (180/181/182), respectively, dated 4.5.2021.

The Prime Minister’s letter No. (14958/1d) dated 10.5.2021, accompanied by the
letter of the president of Legislation and Opinion Bureau containing a response to
the grounds for challenge was received. The said letter states that the challenged
provisions of Article 9 of the Regulations on Income Tax Exemption for Profits of
Goods and Service Exports are in conformity with the provisions of the Constitution
and the grounds for challenge are irrelevant. The Prime Minister advised the court
to consider the letter of the president of Legislation and Opinion Bureau a response
to the challenge in accordance with the provisions of Article 12/b/2 of the
Constitutional Court law No. 15 of 2012. This court decided to examine the case and
not to go beyond the submitted statements pursuant to the provisions of Article 14
of the Constitutional Court Law.



After examination and deliberation, we find that the grounds for the constitutional
challenge to Regulations on Income Tax Exemption for Profits of Goods and Service
Exports of Article (9) No. 106 of 2016, revolve around the retroactive application of
the said article to the tax period of 2015 and beyond, while the regulations applicable
to the said tax period is the applicable Regulations No. 70 of 2010.

Article 93/2 of the Constitution provides that “The law shall come into force at its
promulgation by the King and the lapse of thirty days from of its publication in the
Official Gazette unless there is a special provision in the law that it shall come into
force from another date”.

Whereas the constitution stands above all legislative texts and governs all levels of
the legal system;

Whereas the said article provides that the law is effective after its issuance and
cannot be retroactively apply unless otherwise such law provides so;

Whereas the said constitutional text gives such exception to the legislative power
and not to the executive power that issued the regulations in question;

Whereas the retroactive effect is only restricted to a law if such law contains a
provision to this effect pursuant to Article 93/2 of the Constitution;

Whereas Article 9 of the Regulations on Income Tax Exemption for Profits of Goods
and Service Exports No. 106 of 2016 provides that “These Regulations shall apply
to the tax period 2015 and beyond”, though Article 1 of the same Regulations
provide that “These Regulations shall come into force as of the date of their
publication in the Official Gazette”; and

Whereas the said Regulations were published on 16.8.2016,

The challenged Article (9) breaches the provisions of paragraph 2 of Article 93 of
the Constitution.

Based on the above, the Constitutional Court decides that Article 9 of the
Regulations on Income Tax Exemption for Profits of Goods and Service Exports No.
106 of 2016 is unconstitutional.
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