------ OFFICIAL GAZETTE
Judgment No. (3) of 2021

Delivered in the name of His Majesty, Abdullah 11, king of the Hashemite
Kingdom of Jordan

By the Constitutional Court presided over by the president Mr. Hesham Tal, with
participation of the bench members Mohammad Thweib, Mohammad Mbaidin,
Qassim Momani, Fayez Hamarneh, Dr. Akram Masaadeh, Mohammad Mahadin and
Taghreed Hekmat;

On the constitutional challenge to Article 126 of the Personal Status Law No. 15 of
2019 brought by the challenging party (plaintiff) Ata Allah Ali Salim Nimat,
represented by the attorney Maher Mahmoud Krishan, on the grounds that the said
Acrticle breaches the provisions of Articles 6 and 106 of the Jordanian Constitution.

Having reviewed all documents contained in the file received from the court of
cassation in implementation of its decision dated 24.5.2021 on the motion No.
(2021/t/2) for referral of the constitutional challenge to Article 126 of the Personal
Status Law, it is found that:

The challenging party instituted the case No. (2021/98) (Separation for discord and
dispute) before Maan Religious Court against the defendant Buthaina Sari Issa
Hajjoj, represented by the attorney Mohammad Khalil Rfou. During the proceedings
before Maan Religious Court, the challenging party’s attorney submitted a statement
of constitutional challenge to Article 126 of the Personal Status Law on 22.2.2021,
and requested the court to discontinue the case No. (2021/98) and refer the
constitutional challenge and the case file to the court of cassation.

Maan Religious Court admitted the motion of the challenging party’s attorney and
decided on 22.3.2021 to discontinue the case and refer the case documents to the
court of cassation.

The grounds for challenge are as follows:

The challenged article (126) gives women preference over men. The said article
provides that if a case is filed by the wife, the judge will verify her claim and will



exempt her from means of proof, while the husband is required to submit evidence.
This discrimination between husband and wife results in:

a. Testimonies of the wife’s ascendants and descendants are heard unlike the
husband.

b. If a wife is plaintiff, she is exempt from submission of evidence, while a
husband is not.

c. A husband is not permitted to cross-examine a wife’ witnesses, while a wife
Is permitted to cross-examine a husband’s witnesses.

d. Hearsay testimony is permitted for a wife unlike a husband.

The court of cassation found that the provisions of paragraphs (a and b) of Article
126 of the Personal Status Law are applicable to merits of the case No. (2021/98)
brought before Maan Religious Court and that the challenge is serious. Hence, the
court of cassation referred the challenge to this court.

Pursuant to the provisions of clauses 1 and 2 of paragraph (b) of Article 12 of the
Constitutional Court Law, a copy of the referral decision issued by the court of
cassation was sent to:

1. Prime Minister,
2. Speaker of Senate, and
3. Speaker of House of Representatives.

Via letters Nos. (220, 230 and 231), respectively, dated 15.06.2021.

The Prime Minister’s letter No. (20871) dated 20.6.2021, accompanied by the
statement of the president of Legislation and Opinion Bureau, dated 20.6.2021, was
received. The statement states that the challenge article (126) of the Personal Status
Law is in conformity with the provisions of the Constitution and the grounds for
challenge are irrelevant.



This court decided to examine the challenge in question and not to go beyond the
submitted statements pursuant to the provisions of Article 14 of the Constitutional
Court Law.

After examination and deliberation, and having reviewed the relevant legislative
provisions and all documents contained in the case file and motions, the court finds

that:

a.

Paragraphs (a and b) of Article 126 of the Personal Status Law:

If a wife requests separation and the judge confirms her claim, the court shall
try to reconcile spouses. If reconciliation is not possible, the judge shall
order the husband to reconcile with her and shall adjourn the case for not
less than a month. If no reconciliation is reached and the wife insists on her
claim, the judge shall refer the dispute to two arbitrators.

If the plaintiff is the husband and he proves discord and dispute, the court
shall try to reconcile spouses. If reconciliation is not possible, the judge shall
adjourn the case for not less than a month. If no reconciliation is reached
after the said period, and the husband insists on his claim, the judge shall
refer the dispute to two arbitrators.

Paragraphs (c, d, e, f, g, h and 1) provide for the arbitrator’s qualifications
and method of work. They also provide that if the arbitrators fail to reconcile
spouses, they have the right to separate them from each other for the
compensation they deem fit. If the two arbitrators do not agree, the judge
will refer the dispute to another two arbitrators with participation of a third
arbitrator. The arbitrator’s report will be submitted to the judge, and the
judge will determine the case in light of such report if it is consistent with
the provisions of the said article.

Having reviewed the relevant articles, and the husband and wife’s rights and
duties under the marriage contract and the Personal Status Law and precepts
of Islam, the court finds that:

The wife and husband have different legal positions. The said Article
addresses the state of discord and dispute arises between spouses if the
married life becomes impossible. While the husband has the right, under the
marriage contract and law, to unilaterally divorce the wife for any reason
and at any time, the wife does not have such right, where the legislator gives



them the right to separate from each other in paragraphs (a and b) of Article
126 of the Personal Status Law under requirements of discord and dispute.
Whereas Article 6/1 of the Constitution provides that “Jordanians shall be
equal before the law with no discrimination between them in rights and
duties even if they differ in race, language or religion”;

Whereas the equality set out in the said Article is not a mathematical
equality, where the legislator is permitted, under his discretional power and
for service of the public interest, to develop requirements under which the
legal positions are defined. If such requirements are met by a group of
individuals, they should be treated equally as they have the same
circumstances and enjoy the same legal positions. If such circumstances are
different, then the basis of equality between them is absent. (Decision No.
5 of 2014 issued by the Jordanian Constitutional Court, dated 22.1.2015);
Whereas the legal positions of the parties to this case are different, the
distinction in the discord and dispute case brought by a husband is required
in order to prevent a husband from using it as a pretext to stop performing
his obligations established under the law. The law provides for proving the
injury under the legal rules of proof.

The legislator permits the religious judge to verify occurrence of injury to a
wife if she alleges so.

Hence, the grounds for the constitutional challenge to Article 126 of the
Personal Status Law do not breach the provisions of Articles 6 and 106 of
the Constitution, and they are accordingly dismissed.

Based on the above, the constitutional challenge is dismissed.
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