Constitutional Court judgement No (4) of 2023

Rendered in the esteemed name of His Majesty King Abdullah II Ibn Al
Hussein,

Monarch of the Hashemite Kingdom of Jordan,

The court panel was chaired by Deputy Chief Judge Mr. Mohammad Al-Mahadeen,
and composed of the Court’s distinguished members Dr. Akram Masa’ida, Taghrid
Hikmat, Dr. Maysa Baydoun, Mohammed Talal Al-Homsi, Hani Qaqish, Hussein
Al-Qaisi andMohamed Asa’eed.

In the appeal brought forth by the appellant, the Civil Company for Projects, and
their legal representatives, Ma'moun Al-Qudah, Ibrahim Al-Ayasra, and Muath Al-
Ayasra, in case number (274/2021) before the Tax Court of First Instance, contesting
the constitutionality of Articles (3/b, 13, and 21) of Law No. (59) of 2015, known as
the Tax Declarations, Records, and Documents and Profit Ratios Regulation,
established pursuant to Paragraph (a) of Article (77) of Law No. (34) of 2014, and
Article (3/b) of Law No. (55) of 2015, which pertains to the Expenses, Allowances,
Consumption, and Exemptions Regulation, similarly issued under Paragraph (a) of
Article (77) of the aforementioned Income Tax Law.

Upon examination of all the documents and records enclosed with the dossier
transmitted from the Tax Court of First Instance, as per its directive in response to
the appellant's petition dated 28/03/2022, which entails a plea to halt proceedings in
case number (274/2021) and forward the constitutional challenge regarding Articles
(3/b, 13, and 21) of Law No. (59) of 2015, as well as Article (3/b) of Law No. (55)
of 2015, to our jurisdiction, it becomes apparent:

That the appellant, a public shareholding company operating a supermarket in the
Abdali/Shmeisani area, initiated case number (274/2021) before the Tax Court of
First Instance against the respondent, comprising the Director General of Income
and Sales Tax, the Appeals Body, the Income and Sales Tax Auditor, and the
authorized employee (delegate) of the Director General of Income and Sales Tax, in
addition to their respective capacities, as represented by the Tax Prosecutor General,
the Tax Attorney General or their assistant, the legal auditor, or the appointed
delegated Tax Prosecutor pursuant to the Code of Criminal Procedure.

The statement of claim challenges and objects to the decisions and notifications
served on the respondent, referenced as (4034023), in accordance with the provisions



outlined in Subsection (z/2) of Article (33) of Income Tax Law No. (34) of 2014 and
its subsequent amendments. It seeks to preclude demands pertaining to income taxes
tor the years 2016, 2017, and 2018, while also requesting the enforceability of the tax
returns as they were submitted.

During the proceedings of case number (6/PT/2022) before the Tax Court of First
Instance, the appellant submitted petition number (6/TS/2022) challenging the
constitutionality of Articles (3/b, 13, and 21) of Law No. (59) of 2015, and Article
(3/b) of Law No. (55) of 2015. These provisions were enacted under Paragraph (a)
of Article (77) of Income Tax Law No. (34) of 2014 and its subsequent amendments.
The appellant provided its grounds for challenging these provisions in the statement
of claim. On January 3rd, 2023, the Tax Court of First Instance decided to refer the
matter to our coutt.

In accordance with subparagraphs (1 and 2) of paragraph (b) of Article (12) of the
Constitutional Court Law, the Presidency of the Court transmitted a copy of the
aforementioned referral decision, issued by the Court of Cassation, to the following
individuals:

- The Prime Minister.
- The Speaker of the Senate.
- The Speaker of the House of Representatives,

through correspondences sequentially numbered (104, 105, 106) dated
(05/03/2023).

A correspondence No 15096 dated 15/02/2023 from the Prime Minister, along with
a memorandum from the President of the Legislation and Opinion Bureau dated
13/02/2023, were received. The memorandum stated that the challenged provisions
are compliant with the Jordanian Constitution. Moreover, it indicated that the
grounds presented for challenging their constitutionality lack validity and require a
response. the Prime Minister requested that the memorandum from the Legislation
and Opinion Bureau be considered as a response to this challenge in keeping with
article 12/b/2 of the Constitutional Court Law.

On the merits:

Article (3/b) of the Tax Declarations, Records, and Documents and Profit Ratios
Regulation No. (59) of 2015 mandates that 'the taxpayer must include records,
documents, and financial statements with the tax return submitted to the
Department in compliance with the methods prescribed in Paragraph (a) of Article
(26) of the Law or any alternative approaches endorsed by the Department. Any tax
return failing to comply with this requirement shall not be recognized, and sanctions
established by the legislation shall be enforced”.



Similarly, Article (13) of the same system states that " Financial statements
comprising the general ledger, income statement, cash flow statement, statement of
changes in equity, explanatory notes, and inventory lists pertaining to the preceding
fiscal year derived from records and documents conforming to the prescriptions of
Paragraphs (a) and (b) of Article (7) and Article (8) of this system must be annexed

to tax returns upon submission to the Department."

Before its amendment by Law No. (156) of 2019, Article (21) of the same system
stated that "If a taxpayer fails to submit their accounts, documents, and financial
statements along with their tax return to the Department within the prescribed legal
deadline, and if they have already undergone an audit in accordance with the
provisions of this regulation, they shall be subject to accounting based on records
and documents for the same year."

As for Article (3/b) of the Expenses, Allowances, Consumption, and Exemptions
Regulation and its amendments, Law No. (55) of 2015, it provides that " Allowable
expenses shall not surpass fifty percent (50%) of the gross income computed in
accordance with the profit ratios stipulated under the Tax Declarations, Records, and
Documents System and its accompanying instructions for taxpayers failing to adhere
to the requirements outlined in Paragraphs (a) and (d) of Article (23) of the Law."

All of these provisions are enacted under Paragraph (a) of Article (77) of Income
Tax Law No. (34) of 2014, which states that "the Council of Ministers shall enact the
requisite regulations to implement the provisions of this Law."

The appellant claims that the provisions challenged for their alleged

unconstitutionality contravene the provisions of Income Tax Law No. 34 of 2014,
as well as Articles 6/1, 27, 31,97, 101, 102, 110, and 128/1 of the Constitution.

In response to the grounds presented by the appellant and the objectives thereof, it
is among the recognized principles embraced by our court and delineated in its
mission, guided by the Constitution's mandates, to foster a legislative environment
governed by its principles. Thus, the primary duty of the court is to safeguard the
constitutional texts, prevent any encroachment upon its provisions, and preserve its
lofty objectives, which embody the will of the nation, by declaring the
unconstitutionality of any provision found in legislation or systems that conflict with
its objectives. This mission is underscored by the Constitution's mandate, specifically
in Article 59, which delineates the court's mandate to oversee the constitutionality of
laws and existing systems and to interpret constitutional texts. However, the court
does not extend its oversight to address the substance of laws or challenge the legality
of laws in cases where laws conflict with enacted statutes.

The grounds put forth by the petitioner in this challenge mostly argue that the
provisions of the contested systems alleged to be unconstitutional have violated the



provisions of Income Tax Law No. 34 of 2014. They assert a breach of the principle
of legislative gradation, which dictates that legislation at a lower level should not
conflict with legislation at a higher level, nor should it deviate from its aims and
objectives or contradict its provisions. However, this dispute, within these
boundaries claimed by the petitioner, does not fall within the jurisdiction of our
court, as previously discussed, necessitating the dismissal of the challenge on
procedural grounds in this regard.

The petitioner's claim that the challenged provisions have deprived her of presenting
her evidence, implying thereby a violation of the right to defense, encroachment on
fair trial guarantees, disruption of the separation of powers principle, and a breach
of the principle of equality, is assessed in light of the growing public needs across
various spheres of life. This necessitates an expansion of legislative purview.
Consequently, the legislator has chosen to establish foundational regulations,
delegating to the executive authority, equipped with its acquired expertise and
practical experience in administrative affairs, the responsibility of refining legislative
texts through regulations designed for this purpose. These regulations further
elucidate and implement the provisions delineated by the legislator.

With regard to tax collection from taxpayers, pursuant to Article 31 of the
Constitution, the legislative authority possesses the prerogative to authorize the
executive authority to establish requisite procedures for law enforcement. This
authorization was exercised through the promulgation of Regulations No. 55 and 59

in 2015 under paragraph (a) of Article 77 of Income Tax Law No. 34 of 2014,
encompassing the contested provisions.

Our coutt finds no violation of the constitutional principles set forth in Articles 6/1,
27,31, 97, 101, 102, 110, and 128/1 of the Constitution, as alleged by the appellant
to have been infringed by the contested provisions, in the licensing issued by
legislation and regulated by the executive authority, in accordance with legal
provisions. Therefore, all grounds for challenge are considered unfounded,
warranting the dismissal of the appeal.

The court hereby declares the appeal dismissed.
Judgment hereby rendered on 13
Ramadan 1444 AH
corresponding to 4 April, 2023 AD.
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